





Circuit Court of the United States, 


SOUTHERN DISTRICT OF NEW YORK. 


New YorK PuHonocrapo Com- 


PANY, 
Complainant, 


vs. 


THomas. A. Epison, THe EDISON / 
PHONOGRAPH Company, THE 
EDISON PHONOGRAPH WORKS 
and.the NaTIONAL PHONOGRAPH 
Co., 







Defendants. 


New York, June 8, 1904. 


Argument on behalf of Complainant, 
by John C. Tomlinson. 


If your Honor please, a very large part of the 
argument in this case on behalf of the defendants 
has been devoted to the discussion of matters en- 
tirely unimportant and having no real reference to 
any issue involved in this controversy. It would 
seem as though there had been a studied effort on 
their part to ignore, if not entirely to conceal, the 
comparatively few pivotal facts around which this 
controversy centers, and upon the determination of 
which the decision of this Court must depend. 
While the record is extremely voluminons and the 
exhibits many, the case is really a simple one. 
The law applicable to the questions involved is well 
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settled, and the relief that is asked by the plain- 
tiff has been frequently applied. 

Every case in equity must depend upon its pecu- 
liar facts, and in considering the facts a court of 
equity must take into consideration the situation 
of the parties before it, and what may be described 
as the general atmosphere of the case. When your 
Honor comes to read this record, you cannot fail to 
notice the persistent efforts made by the defendants 
to prevent the introduction of testimony and the 
production of papers. Hundreds of pages have been 
devoted to the effort to prove contracts which were 
in the possession of the defendants, and were later 
produced. The subpeenas of this Court have been 
disobeyed, and witnesses advised by counsel not to 
producewritten contracts, which were known to bein 
existence, and with which many people were 
familiar. It was only when contempt proceedings 
were in some instances threatened, and in others 
actually instituted, that these papers were forth- 
coming. If it be true, as asserted by the defend- 
ants that the complainant has no rights which this 
Court should respect, the reason for this persistent 
refusal to produce papers is difficult to under- 
stand. 

Itis important also to consider the position of 
the parties to this suit with reference to the sub- 
ject-matter of the litigation. 

On one side you have the New York Phonograph 
Company, which paid a large-sum of money in 
good faith for whatever rights it may possess. It 
had no special knowledge of the patented machine 
in which it was to deal, and was entirely depend- 
ent for information upon the inventor and manu- 
facturer. 

On the other side, you have practically Mr. Edi- 
son. He was the inventor of the instrument and 
its manufacturer. The one man who knew and was 
likely to know better than anyone the possibilities 
of the business, its chances of development and the 
profits that would be apt to flow from its prosecu- 
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tion. If there were defects in the machine or im- 
provements needed, he, of all others, was most 
likely to know of those defects and of the prob- 
ability of their correction at hishands. Speaking, 
therefore, generally, on the side of the complain- 
ant, you have comparative ignorance; on the side 
of the defendants, the highest intelligence. 

Notwithstanding the great length of the record, 
the propositions to be considered and decided are 
comparatively few. It must first be determined 
what rights, if any, the complainant obtained un- 
der its contracts. 

Second: have those rights been lost by it, or isit 
precluded by reason of any conduct on its part 
from enforcing them ? 

And, third, if it has existing rights, has it a 
remedy for the injury it claims to have sustained ? 

The rights of the complainant rest on written 
contracts, and the one thing which the defendants 
seem to have uvoided in their argument before 
your Honor is the discussion of those contracts. 
An examination of their provisions will determine 
just what the rights acquired by complainant were. 
Light will be thrown upon their meaning bya 
brief reference to the phonograph situation prior to 
the organization of the North American Phono- 
graph Company. The phonograph had been in- 
vented by Mr. Edison, and he had caused two cor- 
porations to be organized in the business scheme of 
its commercial introduction. The Edison Phono- 
graph Works was organized as a manufacturing 
company, and was to manufacture the instrument 
under license. The business was to be exploited by 
the Edison Phonogaaph Company. Tothatcompany 
were assigned the patents, and Mr. Edison had 
made a contract with it to assign to it any new in- 
ventions he might make within five years. 

Such was the situation when Mr. Lippincott, who 


_ controlled the Graphophone, came upon the scene. 


It was his purpose to consolidate the Phonograph 
and Graphophone in order that there might be no 
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competition between the owners of the different in- 
ventions, and organize one company, which should 
should have the right to exploit both machines. It 
is not necessary to devote any time to consider- 
ing what he did with reference to the Graphophone, 
as only the Phonograph is involved in this suit. The 
company which he organized to dealin both instru- 
ments was called the North American Phonograph 
Company. That company acquired practically all 
of the stock of the Edison Phonograph Company, 
and by that means controlled the Edison patents. 
Edison then agreed to assign to the North Ameri- 
can Phonograph Company all inventions that he 
might make relating to the phonograph for a 
period of fifteen years, and the company were to 
provide him with stated amountsannually for expe- 
rimental purposes. The right to manufacture was 
continued in the Edison Phonograph Works. 

At this particular period the situation was this: 
The North American Phonograph Company owned 


- or controlled the phonograph patents and was en- 


titled to new inventions for a period of fifteen years. 
Edison was to continue his improvements,and, with 
out further consideration, assign his patents to the 
Company. The machine was to be manufactured 
by the Edison Phonograph Works, and supplied 
by it to the North American Phonograph Com- 
pany, who should, in turn, introduce it to the 
public. 

It was important for the general success of the 
business and proper manufacture of the machine, 
that it should be manufactured by the man who 
invented it and who was to devote himself to its 
improvement. At this time Mr. Edison reserved 
to himself or his Company the right to manu- 
facture, not so much for the profits of manufacture, 
as to ensure the turning outof an efficient instru- 
ment. The manufacturer of a delicate instrument 
is able to contribute no little to its success. The 
contrary is also true; he may do much to mar it. 
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This fact is to be borne in mind when the later 
features of the business come to be considered. 

When the North American Phonograph Com- 
pany began to do business, instead of dealing di- 
rectly with the public, they decided to act as a con- 
trolling or parent company, and organized a large 
number of local companies, each one of which was 
to handle the business in a prescribed territory. 

Just as Edison had sold his patents and future 
inventions to the North American Phonograph 
Company fora tixed sum, for the entire country, 
so it, in turn, sold its rights for prescribed localities 
to various local companies for fixed sums and per- 
centages of the stocks of those local companies ; 
in other words, the general scheme seems 
to have been to give to the local companies within 
their territory the same rights which the North 
American Phonograph Company originally had 
or might have in the entire United States. 
When these facts are remembered, the meaning of 
the contracts between it and the local companies 
isclear. Itis to be remembered that the local 
companies were to lease or sella patented machine, 
which embodied many inventions covered by Letters 
Patent. The local companies were not dealing 
primarily in patent rights which required to be 
evidenced by written muniments of title. They 
were, on the contrary, dealing in a patented article 
and needed only such rights as the handling 
of that article necessitated. 

The patent rights of the local companies had 
necessarily to be of the same length and duration 
as the length and duration of the contracts under 
which they were to do business. When these con- 
tracts are analyzed, their general purpose to give 
the local companies rights in their prescribed terri- 
tory as long as the North American Phonograph 
Company possessed rights throughout the entire 
country, isapparent. In other words, the rights of 
the local companies were to continue so long as 
patented protection existed in the Phonograph 
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situation, and even beyond that period and so long 
as the North American Phonograph Company or 
the local companies, or the Phonograph works, or 
Mr. Edison might be engaged in the business. The 
division of the enterprise among these various par- 
ties was to be permanent, and their rights, obliga- 
tions.and privileges were to be co-extensive in point 
of time. 

An examination of the provisions of the con- 
tracts will show that such is their correct interpre- 
tation. | 

The agreements between the North American 
Phonograph Company and Haines, and between 
the North American Phonograph Company and 
the New York Phonograph Company, dated re- 
spectively February 6th, 1889, and June 13th, 1889 
(Complainant's Exhibits, pages 233-260), should be 
taken and read together. The Haines agreement 
recites that the company has exclusive rights 
under certain patents and is entitled to exclusive 
rights under new inventions of Mr. Edison. It is 
** such exclusive rights ’’ within the territory men- 
tioned in the agreement that the party of the sec- 
ond part ‘* desires to obtain ’”’ (fol. 703). 

By the first clause of the Haines agreement no 
definite term of grant is fixed, but the rights granted 
are to ‘‘remain in force and this agreement shall 
continue until the 6th day of February, 1894, and 
For such further period as hereinafter provided, 
unless sooner terminated as hereinafter provided ”’ 
(folio 704). February 6th, 1894, is not fixed asa 
period at which the agreement is to terminate, but, 
on the contrary, the agreement is to continue as in 
the contract provided unless sooner terminated. 
There is no period fixed at which the contract is to 
cease. 

In other words, it is to be perpetual subject to 
the right in the North America Phonograph Com- 
pany toterminate the contract under the provisions 
of paragraph 14 (page 245). It will be shown latter 
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that no claim is made that the contract rights have 
been terminated under this provision. 

The fourth clause of the agreement between the 
North American Phonograph Company and the 
New York Phonograph Company shows that the 
rights of the latter company are to be perpetual for 
the reason that the execution of the agreement of 
February 6th, 1889, and the issue of the stock oper- 
ated to give tothe New York Phonograph Com- 
pany rights until the 26th day. of March, 1903, 
‘and for such further time at the option of the 
party of the second part as the party of the first 
part may be authorized to extend such license.” 
No other paper was to be executed showing that 
the local company were given extended rights. The 
words ‘‘at the option of the party of the second 
part”’ clearly mean that the local company was to 
enjoy its rights as long as it saw fit. 

It is not reasonable to suppose that the local 
companies would have paid the large cash sum 
that they did pay and give to the Parent 
Company 20% of their stock for rights lim- 
ited to a few years, during which few years 
it was contemplated the business would be in an 
experimental and possibly unprofitable condition. 
It would have been absurd for them to have paid 
these sums for rights which they should endeavor 
to make valuable and lose their rights just when 
they had succeeded. The fact that the Parent 
Company became a_ stockholder in the lo- 
cal companies, thus preserving a continuing 
interest in them, as well as the fact that the 
Parent Company was always to receive a large price 
for every machine sold or leased demonstrates that 
the rights were to be perpetual. The correctness 
of this view is accentuated by the provision in the 
15th clause of the Haines agreement, to the effect 
that if ‘‘at any time hereafler’’ the local company 
should increase its capital stock, 20% of such in- 
crease was to be given to the Parent Company or to 
Mr. Lippincott. Unless the Company was to have 
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perpetual rights on what possible theury should 
20% of any increased stock be given to the Parent 
Company. ‘‘ Any time”’’ means just what it says. 
The obligation to give it was in perpetuity and the 
rights for which it was to be given were to be 
in perpetuity. 

The clause in the contracts by which the Parent 
Company agreed that it would grant no similar 
rights or any rights for the use of the phonograph 
in the territory of the local company, while the 
agreement should remain in force, is another strong 
indication that the rights were perpetual. 

The 13th clause of the agreement recites the fact 
that the Parent Company were entitled to new in- 
ventions made by Mr. Edison during the next ji/- 
teen years (folio 730), and then provides that ‘‘ the 
instruments leased or to be leased under this agree. 
ment shall have the benefit of all improvements 
and inventions thus secured ”’ (folio 731). 

There was no limit to the term for which instru- 
ments might be leased, and it was even contem- 
plated that the local companies might make sales. 
The fact that the leasing or sale of the instruments 
carried with it the right toimprovement during 
the period shows the perpetual character of the 
rights. 


The argument of the defendants results from a 
complete misconception of the meaning of the 
fifteenth clause of the Haines Contract (fol. 738, 
Complainant’s Exhibits), and in treating the later 
agreement of June 13th, 1889, between the North 
American Phonograph Company and the New 
York Phonograph (Complainant’s Exhibits, p. 
252) as not a subsisting argument at the time of its 
execution. It will be necessary, therefore, tomake 
the meaning of this fifteenth clause clear and to 
clearly explain what the agreement of June 13, 
1889, amounted to. 

The contract with Mr. Haines did not contem- 


—_ 
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plate that the actual business was to be done 
by him. On the contrary, it was provided by 
this 15th clause that he should, within six 
months, cause a corporation to be organized 
with a capital stock of $1,250,000, for the 
purpose of assuming the duties and obligations, 
and transacting the business ‘‘provided for 
by the agreement”’ (fol. 739). To that Company 
the rights acquired by Mr. Haines under the con- 
tract were to be assigned, and in order that it 
might conduct the business it was to have a work- 
ing capital of $25,000 in cash (fol. 739). 

Mr. Haines had paid to the North American Phono- 
graph Company, in consideration of the rights ac- 
quired by him, the very substantial sum of $125,000 
(fol. 703), but that was not to be the entire con- 
sideration. When the corporation was organized 
$250,000 of its stock of 31,250,000, or twenty per 
cent., was to be given to the North American Phono- 
graph Company or to Mr. Lippincott. It may be 
necessary to consider later just to whom this stock 
was to belong. For the purposes of the present dis- 
cussion itis enough to say that as between the New 
York Phonograph Company and whoever received 
the stock, the stock so far as the company was con- 
cerned was to be full-paid, for the contract so 
states (fol. 739). The meaning of the expression 
‘‘full-paid stock’’ is perfectly well understood. 
A corporation can only issue stock for money 
or property. When stock is full-paid it 
means that money or property to the face value 
of the stock has been received by the corporation. 
Otherwise, the issue is illegal. Therefore, for 
this $250,000 of full paid stock the corpora- 
tion must have received something worth $250,- 
000, and all it did receive or could receive under 
the contract was its right to do business in the ter- 
ritory covered by the agreement. 

This stock so to be full-paid was to be 
placed in a ‘Trust Company to be approved 
by the party of the first part for de- 
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livery to the North American Phonograph 
Company or Jesse H. Lippincott, Trustee, or 
his successor, as the North American Phonograph 
Company might direct, at the expiration of five 
years from the date of the contract. The clause 
then provides that at the time of the deposit of this 
stock with the Trust Company the North American 
Phonograph Company should forthwith deliver to 
the Trust Company what is called ‘‘a license’’ for 
a further period from the expiration of five years 
from the date of the agreement, and for such fur- 
ther time at the option of the party of the second 
part as the party of the first part may be author- 
ized to extend said license. The language 
employed in this section is not happy, but the 
meaning of the provision becomesclear by certain 
of the later provisions. These are that neither the 
North American Phonograph Company nor Mr. 
Lippincott should dispose of the stock or any in- 
terest therein, and that all dividends earned or de- 
clared upon it should be repaid to the Company 
(fol. 742). These covenants presupposed ownership 
in the North American Phonograph Company, or 
Lippincott, as the case might be, for it would be 
absurd for a person who had no stock to agree 
either not to dispose of it or waive dividends upon 
it. 

_ What is called a “‘license’’ in this fifteenth 
clause is the contract of June 13th, 1889. It is of 
the highest importance to clearly determine just 
what this paper is and what its execution resulted 
in; the name by which it was called is entirely 
immaterial. It is, in fact, a contract executed by 
the parties as it states, in conformity with the pro- 
visions of the earlier agreement between the 
North American Phonograph and Mr. Haines. 
It recites the fifteenth clause of that 
agreement in eztenso. It recites that the cor- 
poration has been organized pursuant to the pro- 
visions of the earlier agreement. It recites that the 
parties are desirous of carrying out the provisions 
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of the earlier agreement and of depositing the 
shares of stock referred to. It recites that the Cen- 
tral Trust Company has been selected as the place 
of deposit and that the North American Phono- 
graph Company has elected that the stock be de- 
posited for delivery fo Jesse H. Lippincott, Trus- 
tee. (In this connection it is to be remembered 
that the earlier agreement provided that the 
stock might be deposited for delivery to The 
North American Phonograph Company or Jesse 
H. Lippincott.) The agreement then provides that 
The New York Phonograph Company takes the 
place of Haines in the earlier agreement. This 
clause is important, substituting as it does the 
Company for Mr. Haines. Both the stock and the 
contract are deposited with the Trust Company,. 
and it is to retain possession of them for five years. 

Two questions are here presented for cunsidera- 
tion, and each will be considered in its order. 

First, just what was the effect of the deposit of 
the stock ? The 2,500 shares of stock thus placed 
in the Trust Company, on the 6th day of February, 
1904, without further direction from the parties, or 
either of them, and without further or other con- 
sideration, are to be delivered by the Trust Com- 
pany to Lippincott, Trustee, or his successor (folio 
766). The Trust Company accepts the execution of 
the trust and agrees to perform its provisions (folio 
777). In other words, this full-paid stock, which 
the corporation has issued, and for which in law it 
must be assumed to have received property of the 
value of two hundred and fifty thousand dollars, 
is deposited under a mandatory provision that on 
a specific date, without further direction from any- 
one, it shall be delivered to Jesse H. Lippincott, 
Trustee, or his successor. 

Clearly, the corporation has parted with all title 
or interest in this stock. The question is sug- 
gested, Who owns it ? This can admit of no doubt, 
for we tind Lippincott agreeing and consenting that 
he will not sell the stock prior to the 6th day of 
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February, 1894, that all dividends paid upon it 
shall be repaid to the Company, and that he will 
not vote upon it until the stock shall have been 
formally transferred to him (folios 769, 771, 774- 
776). The stock,clearly,therefore,was the property 
at the time of its deposit of Jesse H. Lippincott. 

The purpose of the deposit is easily seen. A per- 
son owning stock and having possession of the cer- 
tificates, may agree not to sell it, to refund divi- 
dends paid upon it, or not to vote upon it ; but so 
long as he possesses the certificates,or they stand in 
his name on the books of the corporation, it is within 
his power to violate the agreement. Stock sold to 
a vendee who purchased in good faith would hold 
the stock unaffected by the agreement. He could 
transfer it to his name and vote upon it, or collect 
dividends. To insure the performance of such an 
agreement by withholding from the owner the 
physical possession of the certificates is a common, 
everyday procedure, and this could have been the 
only purpose of the deposit. Had Mr. Lippincott 
possessed the stock, he could, owning one-fifth of 
it, have immediately influenced the policy of the 
company. A stockholder owning one-fifth of the 
stock of acompany would naturally have great 
weight, as such, in its management. This the 
parties wished to avoid, as they had prescribed 
by contract the methods by which the business 
should be exploited. Moreover were divi- 
dends to be paid him on the stock, it would 
have materially lessened the dividends com. 
ing to other holders of stock. This would seem to 
be the natural and rational explanation of the 
agreement. The important fact to be borne in 
mind, however, is that the slock was the property of 
Mr. Lippincott at the time of its issue, and that 
the consideration for the issue was possessed by 
the company at that time. 


The second question to be considered is the effect 
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of the deposit of the agreement, or, as it is variously 
called, ‘‘agreement’’, or ‘‘extended license’’ (folio 
766). The paper is not a deed or assignment, but 
an agreement, anda wide distinction exists between 
the deposit of an agreement and the deposit of a 
deed. To the validity of a deed or transfer, three 
things are requisite in order that it may pass title 
to the property with which it deals: It must be 
signed, it must be sealed, and it must be de- 
livered. The general purpose of the deposit of a 
deed or transfer in escrow is that delivery may be 
suspended. It is a means of getting title out of 
the grantor, without causing it to vest in the 
grantee. ‘Therefore, the grantor signs and seals 
the paper, deposits it in escrow, and no title can 
pass until the party holding it in escrow delivers it 
to the grantee. The deposit of an executed con- 
tract presents an entirely different situation, and 
the paper we are considering isa conifract. It dis- 
tinctly says that the parties have ‘‘ agreed’ to cer- 
tain things, among which are to be noticed the 
provisions of the Ninth Clause, providing that they 
will make, execute and deliver all further or other 
instruments necessary to effect and carry out the 
provisions of the agreement then signed. Then 
follows the attestation clause, to the effect that in 
‘witness of the fact that they have so agreed, the 
parties have execnted the instrument. ‘ Delivery’’ 
is a term that has no application to a contract. 
The moment this paper was signed, the minds of 
the parties had met, and the contract was made. 
The physical possession of the paper had 
nothing to do with the contract  obliga- 
tions of either party. The agreement 
was binding, no matter where the paper 
might be. The actual destruction of it 
would not have relieved either party. It probably 
was deposited with the Trust Company, with the 
stock, as a convenient. place for its preservation, 
and because it dealt with and contained the in- 
structions regarding the certificates. 
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The New York Phonograph Company for years 
engaged in business, selling and leasing phono- 
graphs. So far as this record shows, the only right 
they ever had grew out of this contract. Mr. 
Haines’ agreement gave the Company no 
rights. Ifinthe year 1900, when concededly the 
New York Phonograph Company had the right to 
do business, you look for the basis of its 
rights, they can only be found in this agreement of 
June 13th. This demonstrates that the agreement 
took effect from the day of its date, and the ques- 
tion of its physical possession had nothing to do 
with the obligations or rights of the parties. 

It would seem clear, therefore, when the agree- 
ment between the North American Company and 
Mr. Haines, and the agreement between the North 
American Phonograph Company and the New 
York Phonograph Company are read together, and 
it is remembered what was actually done under the 
contracts, that the New York Phonograph Com- 
pany possessed exclusive rights within its pre- 
scribed territory, and was to enjoy those rights 
in perpetnity. 


It is an elementary principle that the contempo- 
raneous construction put upon contracts by the par- 
ties to them is entitled to great weight, when their 
meaning from the face of the papers would seem at 
all doubtful. If this principle be applied to the 
facts in this case, all question as to the perpetual 
rights possessed by the complainant under its con- 
tracts would seem to be eliminated. 

The suspension agreement of July 1, 1893, be- 
tween the North American Phonograph Company 
and the New York Phonograph Company (Com- 
plainant’s Exhibits, p. 65), treats and recognizes 
the complainant as being in possession of exclu- 
sive rights within its territory. It not only re- 
gards the agreement of February 6th, 1889, 
between the North American Phonograph Com- 
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pany and Haines as being in force, but the later 
agreement of June 13, 1889, between the New 
York Phonograph Company and the North Ameri- 
can Phonograph Company (fol. 197). Italso rec- 
ognizes as being in force the agreements between 
the North American Phonograph Company of Oc- 
tober 12th, 1888, and January 10th, 1889 (fol. 198). 
It also recognizes the consolidation of these cor- 
porations (fol. 200). 

By the Eighth clause it is distinctly provided 
that the prior agreements are ratified and con- 
firmed (fol. 210), and by the Tenth clause that none 
of the rights to the stock deposited are to be 
waived : in other words, by this agreement of July, 
18938, we find the parties distinctly recognizing the 
early agreements as binding and in force and the 
ownership of the stock as having passed out of the 
Company. 

The North American Phonograph Company went 
into the hands ofa Receiver on the 21st of August, 
1894. A claim was made against the Receiver by 
the complainant for royalties due under the sus- 
pension agreement. As late as the 21st day of 
April, 1896, an order was made by the Receiver di- 
recting the payment of royalties to the complain- 
ant, and this order was consented to by the attor- 
neys of Mr. Edison and The National Phonograph 
Company (Complainant’s Exhibits, fols. 303-4). 

In October of the same year a suit was brought 


in which The National Phonograph Company, ‘lhe. 


Edison Phonograph Works, and The New York 
Phonograph Company were joined as complainants 
to restrain certain acts. The allegations of 
title recite that The National Phonograph Com- 
pany and the Edison Phonograph Works were pos- 
sessed of the full and entire rights under the pat- 
ents in question, ‘‘save and except in so far as the 
same may be affected by the claim of your orator, 
New York Phonograph Company, of the right to 
sell, use, and manufacture under said letters 
patent ”’ (fol. 181). 
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' The New York Phonograph Company alleges 
that it, ‘‘ prior to the performance of the acts here- 
inafter complained of, became, has ever since been, 
and now is vested with the sole and exclusive right, 
liberty and license to sell within the State of New 
York the several devices covered by said several 
letters patent’ (fol. 130). The bill is signed Na- 
tional Phonograph Company by John F. Randolph, 
treasurer ; Edison Phonograph Works, by Thomas 
A. Edison, president; New York Phonograph 
Company, by Noah Davis, attorney. The sugges- 
tion has been made that the joining of the New 
York Phonograph Company as a complainant in 
this suit and the allegations regarding its title were 
solely for the purpose of defeating a plea which it 
was assumed the defendants might interpose to the 
effect that the title of the complainants would have 
been incomplete bad not the New York Phono- 
graph Company been a party complainant and these 
allegations made. It is intimated that the fact is 
contrary to theallegation. Such a contention cannot 
be seriously considered, and it is difficult to under- 
stand how it could ever have been made. If true, 
it would mean that an honest and truthful defense 
was sought to have been overridden by a dishonest 
and mendacious allegation. Noah Davis, the At- 
tory for the New York Phonograph Company, 
would have been incapable, in the light of his 
thirty years’ judicial experience,of being a party to 
such a proceeding, and the Court will hesitate to 
believe that any of the gentlemen, whose names 
are on the biJl could have sanctioned it. This bill 
must be regarded as absolutely conclusive upon the 
question that when it was filed, all of the parties 
believed the rights of each party to be as stated. 

We have, therefore, the contracts themselves, 
showing perpetual rights within their prescribed 
territory in the complainant, and we have the par- 
ties when there was no interest to suggest the con- 
trary, recognizing these rights in the complainant. 
Further discussion of this branch of the case would 
seem to be idle. 
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Itremains only to consider whether the com- 
plainant has, by any affirmative act of its own, or by 
any negligence, lost its rights. Upon the argument 
great stress is laid upon the letter written to the 
Central Trust Company on October 8d, 1894, and 
printed at pages 159 and 160 of defendant’s record. 
It is claimed that this letter operated in some way 
as a rescission of the contract on behalf of the com- 
plainant and a waiver of its rights. The argument 
is difficult to follow and was.based upon such 
a misconception of the facts as to make it 
impossible of reply. The record does not 
disclose for what reason this letter was 
written. The conditions of the deposit and the in- 
structions to the depositary were that the stock 
should be delivered to Jesse A. Lippincott, Trus- 
tee, or his successor. The letter merely notified 
the Trust Company not to deliver the stock to the 
North American Phonograph Company or its re- 
ceiver or toany person or persons claiming under 
them. Under the terms of the deposit it would 
have been improper and unlawful for the Trust 
Company to have delivered the stock to anyone 
other than Lippincott, trustee, or his successor. 
The: letter, therefore, merely cautioned the Trust 
Company against a violation of its written duty. 
The letter would seem to imply that the 
complainant had certain claims against the 
stock. A corporation having claims against 
its outstanding stock might properly notify 
the holder of that stock not to dispose of 
it or deliver it, pending the settlement of those 
claims. Such a notice deals merely with the stock 
and the party in whose possession it happens at 
the moment to be. Clearly, this letter could have 
had no effect whatever either upon the duty of the 
Trust Company or upon the rights of the parties 
under their contracts. 

When the mandatory instruction was made to 
the Trust Company to deliver the stock to Lippin- 
cott, neither party could revoke or modify it. The 
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very purpose of such a deposit and such a manda- 
4 tory instruction is to deprive the parties of any 
q further power in the premises. 

4 It has been shown previously that the agreement 
é ‘in the possession of the Trust Company was 
| an executed agreement so far as the parties 
who signed it were concerned. A party to an 
agreement cannot rescind by a mere notice. 
It cannot be seriously claimed, therefore, that the 
writing of this letter could have in any way les- 
sened or terminated the rights of the complainant, 
if it had any. 


Upon the argument, a great deal of stress was 
laid upon the contention that the complainant had 
lost its rights because it had not actively devel- 
oped the business. This claim is entirely without 
4 merit for several reasons. In the first place, the 
4 | North American Phonograph Company, in its con- 

tracts with the complainant, did not make the ex- 
istence of its rights dependent upon selling or 
leasing a specified or any number of machines 
within a given period. It might well have 
done so, for such arrangements arecommon. It 
quite often occurs that a party owning patents will 
give rights to another party and provide that those 
rights shall cease if a given amount of business is 
not done within a prescribed time, but no such 
clause can be found in these agreements. 

The Haines agreement recognized that the plan 
h: of leasing might not prove satisfactory. If so, the 
7 North American Phonograph Company had the 
right to direct sales (fol. 727, Complainant’s 
Exhibits). 
= The contract asssumed, as it well might have as- ; 
sumed, in view of the large price paid for the 

patent rights, that the local company would 

Y do its best to make the business _profit- , 
4 ; able. The Tenth clause of the Haines agree- 
4 ment deals with either the neglect or the failure of 
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the local company to do business. It not only does 
not provide that rights shall be forfeited and the 
contract cease, but, on the contrary, the provision 
presupposes the contract is to remain in force, and 
the rights given to the North American Phono- 
graph Company are under, not aliunde the con- 
tract. The provision is thatif in *‘any”’ portion 
of the territory a ‘‘demand’’ exists for phono- 
graphs which the local company should neglect or 
fail ‘‘to take appropriate measures to meet’’, that 
then the North American. Phonograph Com- 
pany may give written notice to the local 
company of such demand and failure. If at 
the expiration of thirty days thereafter the 
neglect or Omission still continues, the North 
American Phonograph Company may, ‘‘so long 
as such default shall continue, supply the demand 
through agents or otherwise. In other words, if 
the local companies neglected business in their 
territory, the parent company was to notify them, 
giving them an opportunity to correct their neglect. 
If they still persisted in their neglect, the parent 
company could wnder the contract supply ma- 
chines. 

The other clause to which reference has been 
made is the Fourteenth. This clause might be 
treated asaright to terminate all rights granted 
under the contract. As a defeasance it must be 
strictly construed, and every step required to be 
taken under the clause must have been 
taken before a defeasance can be claimed. 
The clause first deals wilh the failure to 
pay in sums of money due under the con- 
tract. Nosuch claim is involved here. It then 
provides that if the local companies should violate 
any of the other terms or conditions of the agree- 
ment, and should persist in such default, violation 
or neglect, ‘‘or fail to remedy or repair the same 
for sixty days after written notice from the party 
of the first part’’, the rights could be terminated. 

No claim is made that any such notice as is here 
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required was ever given. It is also provided that 
if the party of the second part shall become bank- 
rupt or insolvent, und shall so continue for the 
period of thirty days, ‘‘then the party of the first 
part may, if it shall so elect, by a written notice to 
the party of the second part, immediately terminate 
all the rights granted by the party of the first part.’’ 
- No claim is made that any such notice was given, 
nor can it be seriously contended that the com- 
plainant ever became bankrupt or insolvent as 
these terms are here used. It is not necessary to 
follow this argument further, for it is entirely clear 
that no defeasance can be seriously claimed under 
any of the contract provisions. 


Much time on the argument and many pages of 
testimony were devoted to the claim that the com- 
plainant, by reason of its general failure to do busi- 
ness, had lost its rights. Strictly speaking, the 
complainant could not lose its rights by a mere 
failure to do business. It might be estopped from 
asserting its rights under certain conditions, but 
the doctrine of estoppel presupposes the existence 
of rights, and operates to prevent their enforcement. 

A few simple facts disclosed by the record should 
be sufficient to dispose of this claim of laches or 
estoppel. Every claim of laches or estoppel must 
turn upon the particular facts of the case at bar. In 
view of the facts in this case, it is not easy to see 
how the contention of the defendant can be seri- 
ously made or seriously entertained by the Court. 

It is conceded that from 1888 to the time of the 
suspension agreement in July, 1893, that the com- 
plainant had expended large sums of money not 
only in acquiring its rights, but in its efforts to do 
business. Its board of directors were men of 
prominence and standing in the business world, its 
counsel one of the most distinguished lawyers in 
our State. For five years the Company had tried 
to do business and failed to make a _ com- 
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mercial success. Its experience was not peculiar 
toit. Thirty-one other companies, similary situated 
over the United States, had met with the same fate. 
The suspension agreement is a distinct recognition 
that the plan of developing the business as origi- 
nally outlined was a failure, and the North Amer: 
ican Phonograph Company undertook to do the 
business throughout the entire country for that 
reason. It might well be that one company with 
ohe organization doing business throughout the 
entire United States could make it pay, when 
thirty-two companies with thirty-two organiza- 
tions and limited territory could not. A 
demand for machines which might be suffii- 
cient to support one company, might well be 
too little to support thirty-two. The fact 
is clear that from 1888 to July, 1893, there was and 
could have been no neglect on the part of the local 
companies. It is equally clear that from July, 
1893, the date of the suspension agreement, up to 
the time of the sale of the assets of the North 
American Phonograph Company by the Receiver, 
there could have been no neglect or failure to do 
business by the local companies, because the busi- 
ness had been, by the consent of all parties, taken 


out of their hands. The sale was made by the Re- 
ceiver February 8th, 1896. 


The effect of the suspension agreement had been 
to deprive the local companies of whatever business 
organization they may have had prior to that time, 
for naturally an inactive company would 
not keep up an extensive ;business organiza- 
tion. When they were informed that Mr. 
Edison had bought all the assets from the 
Receiver,- they did all that could be 
expected of them; they wrote him a pleasant letter, 


congratulating him upon his purchase, and in- 


formed him that they were ready and anxious to 
do business. In the light of the history of the 
enterprise from its organization to that date, noth- 
ing more could have been expected of them. From 
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1896 to 1898 little or no business was done by any- 
one. The defendant’s counsel upon the argument 
stated that during this period Mr. Edison was try- 
ing to appoint agents, and that his efforts were 
confined to that. The eomplainant was ignorant 
of this. It stood in possession of its rights, ready, 
willing and anxious to do business if business 
couldbe done. In 1898, they find that Mr. Edi- 
son, or agents or companies acting under him, in 
violalion of their contract rights, have entered the 
field and opened a store in New York. They ap- 
pealed to Mr. Edison, protesting against the inva- 
sion of their rights, and he replied that if they 
had any rights, they must maintain them by 
suit. 

In other words, Mr. Edison took the position that 
the local companies had no rights and that he 
would not respect any rights they might claim to 
have. In defiance of the contracts, he notified 
them that he is to enter the field in violation of 
their provisions and if they have any rights they 
must establish them by suit. The doctrine of 
estoppel or laches proceeds npon the theory that 
the party who invokes it has either ignorantly or 
innocently infringed the rights possessed by others. 
It goes one step further and assumes that the party 
possessing rights has, by his conduct, induced the 
other party to disregard them. The mere flux of 
time does not constitute an estoppel or imply laches. 
What is termed acquiescence may operate to ex- 
clude a party from asserting his rights, but the 
mere passing of time as against a party who has 
acted in detiance of the rights is of no moment. 

This doctrine is distinctly held in the case of 
De Bussche vs. Alt, Law Repts.,Chancery Division, 
Vol. 8, page 318. In that case the Chancellor said : 

‘Tt still remains to be considered whether, 
short of such ratification and adoption the 
plaintiff can be held tv have, by his 
conduct, in any way precluded himself 
from taking the present proccedings. 
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The term ‘acquiescence’ which has 
been applied to his conduct, was one 
which is said by Lord Cottingham, in Duke 
of Leeds vs. Harl Amherst, ought not to be 
used ; in other words, it does not accuratel 

express any legal defense, but if used at all, 
it must have attached to it a very different 
signification, according to whether the aequi- 
escence alleged occurs while the act acquiesced 
in is in progress or only after it has been com- 


' pleted. If a person having a right and 


seeing another person about to commit, or in 
the course of, committing an act, infringing 
upon that ight, stands in such a manner as 
really to induce the person committing the act, 
and who might otherwise have abstained from 
it, to believe that he assents to its being com- 
mitted, he cannot afterwards be heard to com- 
plain of the act. 

“ This, as Lord Cottingham said in the 
case already cited, is the proper sense of the 
term ‘acquiescent’, and in that sense might 
be defined as acquiescent, under such circum. 
stances as that assent may be reasonably in- 
Jerred from it, andis no more than an ae- 
ceptance of the law of estoppel by words or 
conduct. But, when once the act is completed 
without any knowledge or assent upon the 
part of the person whose right is infringed, 
the matter is to be determined on very differ- 
ent legal considerations. 

‘A right of action has been vested in him, 
which, at all events, as a general rule, cannot be 
divested with accord and satisfaction or re- 
lease under seal. Mere submission to the in- 
jury for any time short of the period limited 
by statute for the enforcement of the right 
of action, cannot take away such rights, 
although under the name ‘laches’ it may 
afford a ground for refusing relief under 
some particular circumstances * * *, and 
it is clear that even an express promise by 
the person injured that he would not take 
any legal proceedings to redress the injury done 
to him, could not by itself constitute a bar to 
such proceedings, for the promise would be 
without consideration, and, therefore, not 
binding.” 
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The case quoted is the leading authority onthe sub- 
ject and would seem to dispose of the question, that 
laches or estoppel can be invoked against the com- 
plainants because they failed to follow Mr. Edison’s 
suggestion in 1898, and waited until 1901 before be- 
ginnimg suit. Their mere delay in beginning suit 
cannot in any way prejudice them or be availed of 
by the defendants. Moreover, a party cannot be- 
gin suit untilsubstantial injury has been done. It 
was entirely proper for the complainants to have 
waited until such time as their injury at the hands 
of Mr. Edison became substantial and no question, 
in regard to his motives, could exist. 

The defendants, acting in defiance of the con- 
tracts, proceeded at their peril; they not only 
proceeded in anticipation of litigation, but actually 
suggested that it be brought. Under these cir- 
cumstances they cannot complain of the time suit 
was commenced. 

The acts of the defendants, however, are such as 
to make any claim of laches impossible at their 
hands, and for them to seek aid from an alleged 
estoppel is absurd. It is not necessary to use any 
particular term to characterize the conduct of Mr. 
Edison ; it is enough to say that the facts preclude 
him from in any way urging an estoppel or claim- 
ing laches. 

The record inthis case makes it perfectly clear 
that, beginning with the suspension agreement, 
there was a persistent, studious effort on the part of 
Mr. Edison to get into his own hands the entire 
phonograph business. Whether the suspension 
agreement was an intentional commencement ofa 
series of acts looking to this end, or had its origin in 
some other purpose, but was availed of later, is not 
material. The effect of that agreement was to with- 
draw the business from thirty-two companies and 
place it in the hands of one. Incidentally 
thirty-two business organizations became inactive 
and one business organization, which fell under the 
control of Mr. Edison, took their places. 
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Mr. Lippincott had passed off the scene as early 
as 1891. Inthe spring of 1892, Mr. Insnll became 
President of the North American Phonograph Com- 
pany. From this time on the effort of Mr. Edison 
to secure for himself the assets of that company are 
apparent. Accident or inattention cannot explain 
his conduct. In April, 1892, Mr. Insull, as Presi- 
dent of the North American Phonograph Company, 
makes a note to Mr. Edison for $78,000, and gives 
to Mr. Edison as collateral for that note the stock of 
the Edison Phonograph Company. The reason for 
the selection of this particular asset as collateral 
to the note is not difficult to find. While 
the North American Phonograaph Company owned 
the stock of the Edison Phonograph Company, and 
through its ownership controlled the patents, the 
title to the patents remained in the Edison Phono- 
graph Company. It was Mr. Edison’s purpose, 
therefore, to select as collateral to the notes the 
asset of the North American Phonograph Company 
which controlled the patents. 

Early in the year 1893, Mr. Edison became Presi- 
dent of the North American Phonograph Company 
and on October 21st, 1903, we find that Mr. Edison 
has assigned to the Edison Phonograph Com- 
pany three patents, twoof June, 1890, and one 
of October, 1492 (Exhibits, page 414). In making 
these assignments Mr. Edison, as an individual, 
violated his contract obligation to the North 
American Phonograph Company. As President of 
the North American Phonograph Company, it was, 
moreover, his duty to have seen that these patents 
should have been assigned to it. From 1889 tu 
1894 Mr. Edison bad taken out forty-five patents 
onthe phonograph. It was his duty, as he must 
have known, to have assigned these to the North 
American Phonograph Company, but he failed to 
do so, and they only became its property later 
when the Receiver begun suit to compel him to 
make assignments. It is clear, therefore, that Mr. 
Edison, in conscious violation of his contract duty, 
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was both withholding assignments from 
the North American Phonograph Company, 
to which they were’ entitled, and  as- 
signing patents to a corporation he must 
have known had no right to them, but whose 
stock he held as collateral for a note. The 
excuse cannot be given that he was inattentive or 
neglectful, for the purpose is tooclear. During 
this same period when we find him withholding 
from the company what would be valuable assets in 
its hands, he presses it vigorously wherever it is 
under any liability to him. 

The note for $78,000 was given as an extension 
for a note originally made by Mr. Lippincott and 
endorsed by the North American Phonograph 
Company. Just why the North American Phono- 
graph Company endorsed that note is not clear, 
nor is there anything to indicate that it received 
any consideration for its thus guarantee 
ing Mr. Lippincott’s debt. The bonds of 
the company, which were later forclosed, 
and resulted in a Receiver being appointed, were 
largely given for experimental expenses which Mr. 
Edison claimed the company owed him, The few 
dollars, in the form of interest, due Mr. Edison was 
availed of by him to obtainthe Receivership. The 
claims and liability was for the experiments result- 
ing in his inventions. The patents they resulted 
in he withholds, but the claims he forces. The 
assets he retains, the liability heis urgent in press- 
ing. It would be idle to apply any particular term 
in the characterization of this transaction. 

In July, 1894, the note for $78,000 not having 
been paid, and Mr. Edison still being President of 
the North American Phonograph Company, he 
causes the stock pledged as colluteral for the loan 
to be sold, and buys it in for $10,000. This trans- 
action requires no comment. On October 2list, 
1894, the Receiver was appointed under the fore- 
closure proceeding. As a result of the activities 
of that Receiver the sale of stock was cancelled, 
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and Mr. Edison compelled to assign his forty-five 
patents to the party entitled to them. 

On January 18th, 1896, a sale of the assets at 
the hands of the Receiver was ordered. Five days 
later, to wit.: January 27th, 1896, Mr. Edison 
caused the National Phonograph Company to be 
organized with a capital of but $10,000. On 
February 8th, 1896, a sale of the assets was made 
and Mr. Edison was the purchaser. On February 
18th, 1896, the stock of the Edison Phono- 
graph Company and the patents were as- 
signed to the National Phonograph Com- 
pany. Everything in the nature of an asset 
was given to it. On the same date everything 
in the nature of a liability was assigned to Mr. 
Ott. The assignment to Ott was a somewhat 
absurd transaction. Assets and liabilities should 
have gone together. This attempted separation of 
assets and liabilities could have had but one pur- 
pose—the desire to obtain, for a mere song, the 


assets of the North American Phonograph © 


Company, «and, in obtaining them, avoid 
the liabilities of that company — liabilities 
which it could only have met by _ the 
assets which ‘it should have possessed. To 
assign to Mr. Ott contract obligations and at 
the same time deprive him of the property by 
means of which he could have met them was a pro- 
ceeding, the severest comment upon which is its 
mere mention. This series of transactions admits 
of but one explanation : the deliberate desire and 
purpose of Mr. Edison to acquire the pat- 
ents, disregarding the rights of everyone. He is 
candid enough to say—it is difficult to say, in 
the light of the facts, how he could have avoided 
admitting it—that ‘he was after the patents’’, 
Upon the argument the defendants devoted 
much time to the statement that in 1896 the local 
companies had little or no moneys with which to 
condact the business. The scheme upon which the 
business was Jaid out practically required little or 
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no investment at their hands. The public, either 
on sale or lease, paid for the machines. 
The local companies, while retaining a per- 
centage of the purchase or lease price paid 
the balance to the North American Phonograph 
Company or the manufacturer. The real invest- 
ment would seem to have been required in the fac- 
tory. The fact that the exploiting company needed 
little or no money at this time isshown by the fact 
that the National Phonograph Company, organ- 
ized by Mr. Edison in 1896 for the conduct of the 
business throughout the entire United States, had 
but a nominal capital of $10,000. 

In this connection it is to be remembered that 
within the restricted territory of the complainant, 
it, or its predecessors, had when the business was 
started, paid $225,000 in cash and large amounts of 
stock for their rights, and began business with a 
working capital of some $50,000. 


The question of ‘‘fraud”’ in this cofitroversy has_ 


nothing to do with any of the rights of the com- 
plainauts. At the most it can relate merely to the 
remedy, and only incidentally does it refer to that. 
Upon the facts of the case at bar no defense of 
laches or estoppel can be availed of, and upon the 
facts as they exist the complainant is entitled to 
the relief asked. 

In conclusion, it is but proper to mention that in 
all the cases which have arisen involving the con- 
tracts of the complainants, the Courts have held 
that their rights had not been lost, but were practi- 
cally perpetual. Those decisions should be fol- 
lowed in this case, and were it not for the impor- 
tance of the suit, it would not have been necessary 
to have made the argument that has been pre- 
sented to the Court. It would have been suffi- 
cient to have invoked the doctrine of 
stare decisis and rested there. It is not necessary, 
nor is it usual, in granting an injunction to fix a 
period at which theinjunction should cease. An 
injunction should be granted without time limita- 
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tion. If, at any time, the defendants, or any of 
them, thinkthey are entitled toa modification of 
the injunction proper proceedings to modify it can 


' be taken by them. Upon the case as a whole the 


decree asked for, it is respectfully submitted, 
should be granted. 





Raymond R. Wile 
Research Library 





Synopsis of Mr. Tomlinson's argument: 


| Le He calls attention to the "atmospnere" of 
the case, and comments upon the refusal to produce 
documents and books. 


(I do not think that this needs any reply. 


Qe He described the phonograph situation before 
Lippincott came into the field, and did so correctiy. 
(I do not think this subject needs to be treated 


oF; 


3. He stated the apparatus of contracts be- 
tween Keison & Liprincott, and Edison's Companies, and 


did it with substantial correctness. 


as ee eS ___ 
ce a ce a a - = - == 


(I think this reouires no corment). 


A. He pointed out that as a result of these 
contracts Edison in 1888 had divested himself of ali his 
rignts with tne exception of the right to manufacture re- 
maining in the Hdison Phonograph Works, and then declared 
that it was within the power of the manufacturer of a new 
anc patented article either to make a machine a success 

f possible or to render it a failure, and intimated - but 
, did not say - that this was the power that Hdison exer- 
| cised. 


| Query: Whether this,which is a new way of 


| 
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putting Hdison's situation, is deserving of any comment 
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55 He then took up the contract of the North 
American Co. with Haines, as an example of the local Com- 
pany contracts, and compared 1t with the contracts between 


the Edison interests and Lippincott, with the result that 


he asserted that the grant to the New York Co. is and was 


intended to be for so long a time as any and every patent. 
coming or to come to the North American Phono. Co. should 
endure, thereby meaning, as I understand him, that as long 


as any patent to which the North American Co. had or should 


| have had title is alive and used in the manufacture of 


| -phonographs, so long shall the rignts of the New York 


Phono. Co. endure. 

(Laying aside the question of retention of stock 
and of the axewstory covenants contained in the Haines 
and other similar agreements, it is my own opinion that 
this is a fairly accurate statement of what I conceive 
would have been the effect of the Haines contract if all 
covenants had been kept and the extension agreement had 


been duly delivered. But Baiconmmeets——— what Mr. 


Hicks contends for, 


Que ry: Whether this variance between counsel 


should be commented upon. 


6. He points out teat as a corrolary to his 
expo sition of the time for which the New York rights would 


last, that although the Patent title measured the length o& 


| the New York Co's grant, the New York Co, had no title in 


“aA 
the Patent, that is, it could not seize on the Patent. 


That right inhered in the New York Co. and in that CompdivyondR Wile, 
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alone. 


(I do not see the bearing or importance of this 


suggestion). 


Ve He then takes up the 10th section of the 
Neaines contract, and asserts that this contract contains 
no defeasance. It gives to the North American Co, no 


right to terminate the contract itself; it only confers 


| 

i 

| 

| 

| 

| 

| 

upon the N A Co. the right to come into the N Y Co's | 
territory and sell as agent of the N Y¥ Co. as long as tile 
| default continued, | 
(Toais seens to me an absurd contention. If | 

the NA Co. once came into the territory within the terms 
of this section of the contract, what power could put | 

; | 
\it out? For the only source of supply was the NA Co. : 
| itself, and if with that source of supply the N Y Co. | 
could not fulfil its obligations, how could it ever do so 


‘after the N A Co, once began so to do? 


8. Mr. Tomlinson then, after much abuse of 
the question of escrow, took up the 15th section of the | 
Eaines contract and asked the Court to consider - 

Ae That the 2500 Shares of stock there provided | 
for are described as being "full paid", This he con- 
tends imports that as between the Company issuing and the , 
person receiving such full paid stock, a consideration has | 
aquly passed; | 
B. He also points out that said stock is to be de- 
livered to the N A Co. or to Lippincott as the N A Co. 


: Raymond R. Wile 
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may direct, Research Libfary , 


c. But observe further that it was finally agreed 
that said stock was to be delivered to Lippincott, Trus- 


tee, and that such order for delivery was mandatory, so 


E ee 


that nothing could be done with the stock after it was 
| cGeposited but handed over at some time to Lippincott, 


Trustee or his successor; so that 


D. All the notices of Haines and Fahnestock 


are to be considered as nugatory, and indeed idle talk, 


Therefore, 
‘ Noy Ee It follows that inasmuch as the order for de- 
Ye | 
~T | livery of the stock was mandatory and the contract duly 


eons signed, no delivery was necessary to complete the trans- 


as action, for the minds of the parties had met when the 
~, 35 “| contract was signed, and therefore even before the de- 
Sv) «. “S| livery of the stock the so-called extension agreement was 
\ N ~ - 
ba Oe in full force and effect and could only be rescinded by 
aE a 
GS ~ ‘Qa concurrence of the minds of the persons who nadnade tt. 
™ ia 
* J (This line of argument appears to me to be 


utterly fallacious, but inasmuch as it was built upon the 
proposition, truthful in itself, that a contract is com- 
_ pleted as between the parties thereto when their minds 
meet, or whem it is embodied in writing when such writing 
pe necessary under the statute, it seems to me it would be 


well to add to the brief some answer thereto.) 


9. Mr. Tomlinson then reverted to the ques- 





tion of Hdison's fraud. He state& that as to the busi- 


; 
| 
| 
| 
| 
| 


ness not only of the N Y Phono. Co. but of others, FLOM Raymond R. Wile 
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1889 to 1892 Nevyerybody agreed that little business was 
done", and in accounting for such small business there is 


no need of imoputing fraud to anyone. 


10. He begins his allegations of fraud with 
the suspension agreement, although he is careful to ab- 
stain from saying that that agreement was the result of 
any fraudulent intent, but declares that with the suspen- 


sion agreement begins "very peculiar transaction". The 


peculiarity of the transaction is this, that the suspen- 
sion agreement | 
Be Recognized the rights of the local Companies; 
be. Deprived the local Companies of business organ- 
ization, 


Ceo Gave to the N A Co. such business organization, 


Within a year prior to the suspension agreement 


he points out that Insull became President of the N A Co. 


DS __ 


and describes what is not in the testimony, the personal- 
/ ity of Insull. He then enlarged greatly upon the fact 
| that between 18389 and 1894 Hdison conveved three patents 
to the & P Co., and failed to convey 45 patents to the 
“NA Co., but retaineé them in his own name, 
(I have never known why this was done, and if 
there is any explanation in the record of this conduct on 
Mr. Edison's part it might be well to point it out.) 


He then returned to the bond issue, which hap- 
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“ih | pened under Insull's presidency, and averred that the 


ee 


$78,000 note was largely to pay for experiments. 
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(This -s utterly false, but inasmuch as Tomlin- ! 





| sonts statements were taken aown stenographically and will | 


| propably ve submitted verbatin to the Court, the falsity 


| thereof mignt be pointed out. ) 
a, | 7 
ys He then adverted to the Cour House sale, with- 
we 
7 | 
. . ~~ sut stating time, and gave to the Court the impression | 
5/0) that that sale had preceded the receivership and had been | 
‘x | 
os get aside by the Receiver. | 
* | 
ei | This also was false. 
a | — 
SN 1 


| son and the transfers to Ott and the N P Co. 


(The transfer to Ott has always seemed to me a 


| “He then described oratorically the sale to Hdi- 
perfectly indefensible transaction, and my own inclina- | 
tion is to let that alone; we cannot help it and we must | 
let the case bear it as best it can.) 
He then went on to the action against the 

American Grathnophone Co. of 1896. He did describe this 
transaction very graphically. I do not think that any- 

thing in addition to Mr. Dyer's testimony on this subject 


‘can be profitably be laid before the Court. 


| 
| 
| 
| 
LLs He then takes up the question of laches, 
quoting DeBusshe vs Alt. | 
| It seems to me that he has wilfully(proba tly) | 
misapprehnerded the contention of Mr. Buckingham on this | | 
subject. It is not mere delay that we a t he | 
complainant; it is something quite different, i.e. an 
net ive refusal and inability to do business; but, pieuy: 
Whether it is worth while to further thresh out this sub- 


ject. 


cach aki — ah Aa Rte ca 
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LZ Finally, Mr. Tomlinson concluded with what 
| I think is a total abandonment of the claim as advanced 
| by Hicks, that is to say, he does not contend for. any- 
| thing more than an injunction against the vending in New 
York of articles manufactured under and pursuant to 
Patents once belonging to the N A Phono. Co, 


(But while this of course is a much smaller 





| 
claim than Mr. Hicks makes, it is bad enough for the de- | 
fendant, and the only answer to it is that—presentatien | | 
| Coki fplarnawt 
@s the action of the defendant in respect of the 5000 
, Shares of stock and of its failure and refusal to transact 
'‘pusiness as required by the original agreements, which 
points have in my judgment been sufficiently presented in 
the briefs now prepared, 
My first impression is that the only addition to | 
the brief which should be made ,is a réfutation was-eh—may 
a 


fi Liao. J 
_readily be made of the throey of deposit in escrow pre- 


sented by Mr. Tomlinson, 





| 
| 
| 
| 
| 
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